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SUMMARY:

... More recently, the United Nations and the international community have recognized the link between human rights
and the environment. ... It concludes that while there appears to be a growing trend favoring a human right to a clean
and healthy environment -- involving the balancing of social, economic, health, and environmental factors --
international bodies, nations, and states have yet to articulate a sufficiently clear legal test or framework so as to ensure
consistent, protective application and enforcement of such a right. ... Part 11 of this article examines the connection
between environmental justice, sustainable development, and the human right to a clean and healthy environment. ...
ENVIRONMENTAL JUSTICE, SUSTAINABLE DEVELOPMENT, AND THE HUMAN RIGHT TO A CLEAN
AND HEALTHY ENVIRONMENT ... Specifically, the Court ruled that the claim brought by a farmer to enjoin
drainage of Lake Chungara," . . . relate to the right to live in an environment free from pollution. . . ." These problems,
the Court opined, "affect not only the well being of man but also his own life, and actually not only the livelihood of a
single community of persons, at present: future generation would claim the lack of prevision of their predecessors if the
environment would be polluted and nature destroyed . . ." Thus, shortly after the enactment of the Constitution, the
Court established minimal standing requirements to enforce the constitutional-environmental right. ...

TEXT:
[*360] I. INTRODUCTION

Over the last fifty years or so, our understanding and, indeed, definition of human rights has evolved and expanded.
Human rights are basically understood to mean those inalienable rights that we possess by virtue of being human.
Human rights, therefore, are not based on one's citizenship, race or color, creed, education, or income. Human rights
are, in short, universal, and must be respected by all societies and governments. As succinctly stated in the 1993 United
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Nations World Conference on Human Rights in Vienna, "all human rights are universal, indivisible and interdependent
and interrelated.” nl

In 1948, the United Nations first recognized the existence of human rights, which are those freedoms, immunities,
and benefits that all human beings should be able to claim as a matter of right in the society in which they live. n2 More
[*361] recently, the United Nations and the international community have recognized the link between human rights
and the environment. In 1994, for example, Principle 2 of the Draft Declaration of Principles on Human Rights and the
Environment provided that "all persons have the right to a secure, healthy and ecologically sound environment. This
right and other human rights, including civil, cultural, economic, political and social rights, are universal,
interdependent and indivisible." n3

As lawyers, we are trained to think in terms of rights, whether procedural or substantive, as being enforceable under
law. n4 And, conversely, if they are not enforceable, they do not qualify as rights as a practical matter. This is at the
heart of the continuing debate in the international environmental law community regarding the distinction between
"hard law" and "soft law." "Soft law" recognizes that there are certain norms that are not enforceable by an international
court but are, nonetheless, presumed to have some validity. "Hard law," on the other hand, involves legal norms that are
legally binding as a matter of international law and are often accompanied by mechanisms for enforcement by an
international court or some other international organ/tribunal.

This article explores the contours of an emerging human right to a clean and healthy environment at the
international level in various nations and in several states of the United States of America as both "hard law" and "soft
law." The article identifies the meaning that this evolving right has been given in constitutions and formal international
documents and by the courts of different governments around the world. It concludes that while there appears to be a
growing trend favoring a human right to a clean and healthy environment -- involving the balancing of social,
economic, health, and environmental factors -- international bodies, nations, and states have yet to articulate a
sufficiently clear legal test or framework so as to ensure consistent, protective application and enforcement of such a
right.

Part 11 of this article examines the connection between environmental justice, sustainable development, and the
human right to a clean and healthy environment. Part 111 explores how the human right to a clean and healthy
environment has been treated or understood by international organizations like the United Nations and the Inter-
American Commission on Human Rights, and how it has been manifested in protocols, treaties, international
instruments, and in the constitutions of various countries. Part IV examines how the human right to a clean and healthy
environment has been defined and implemented in constitutions of [*362] several states of the United States. Several
notable cases, which have given meaning to the human right to a clean and healthy environment, will be analyzed.
Finally, the authors will attempt to reach some conclusions and hazard some predictions regarding whether this human
right to a clean and healthy environment will be internationally or widely accepted as an enforceable right. In short, the
authors will explore whether there appears to be a trend developing towards recognizing a human right to a clean and
healthy environment as an enforceable human right, i.e. "hard law."

I1. ENVIRONMENTAL JUSTICE, SUSTAINABLE DEVELOPMENT, AND THE HUMAN RIGHT TO A
CLEAN AND HEALTHY ENVIRONMENT

The United States and other governments are grappling with the still evolving major public policy issues of
environmental justice and sustainable development. The discussions in the domestic and international environmental
law communities involve not only the definitions of these question-begging terms, but also how the definitions can be
applied in real-life situations to have any validity. In order to understand and appreciate the applicability of these terms
better, the authors will examine how these theoretical terms are applied in the concrete context of water. Water is a good
example of the inter-play of these issues because it is a natural resource that everyone needs to survive but is
nonetheless a natural resource that is diminishing on a daily basis.

A. THE CASE OF FRESH WATER

United Nations demographers and social scientists have concluded that the world is in the midst of a massive urban
transition. In 1975, just over one-third of the world's population lived in urban areas. n5 Currently, "nearly half of the
world's population (47 percent) lives in urban areas, a figure which is expected to grow by 2 per cent per year during
2000 -- 15." n6 By the year 2025, the United Nations estimates that almost two-thirds of the world's population will
live in densely populated metropolitan areas. n7 Much of this growth will continue to occur in megacities like Tokyo,
Japan; Cairo, Egypt; Sao Paulo, Brazil; Mexico City, Mexico; Bombay, India; and Buenos Aires, Argentina. n8 The
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expansion of urban areas, consumption patterns of residents, and lack of effective planning for its use by government
authorities have exacerbated an already precarious situation with respect to the availability of fresh water.

[*363] 1. The Human Imperative of Fresh Water

One of the greatest threats to the health of urban dwellers in such megacities, particularly the urban poor in the
developing world, is the lack of adequate supplies of clean and safe drinking water or sanitation services. The United
Nations Environment Program states that:

Water is a key issue in urban areas. The intensity of demand in cities can quickly exceed local supply. . .
. Pollution from urban run-off, sewage and untreated discharges of industries has adversely affected
many water bodies, leaving many cities with unsafe water supply. n9

The United Nations Human Settlements Program similarly finds that the worldwide urban water and sanitation crisis is
"a situation much worse than official statistics reflect.” n10 And, "by 2025, according to a U.N. report prepared for the
Johannesburg summit [2002 World Summit on Sustainable Development], as much as two-thirds of the world's
population could live in countries with moderate or severe water stress.™ nll

While the rise of megacities is a relatively new phenomenon, the importance of access to clean and safe drinking
water has been recognized as a critical link to human health throughout the passage of time. For example, Marcus
Vitruvius Pollio, a famous Roman architect and engineer, recognized this relationship as far back as the first century
B.C. In his influential and compelling treatise entitled The Ten Books on Architecture, Vitruvius categorically stated
that:

For it is obvious that nothing in the world is so necessary for use as water, seeing that any living creature,
can, if deprived of grain or fruit or meat or fish, or any one of them, support life by using other
foodstuffs; but without water no animal nor any proper food can be produced, kept in good condition, or
prepared. Consequently, we must take great care and pains in searching for springs and selecting them,
keeping in view the health of mankind.

Springs should be tested and proved in advance in the following ways. If they run free and open, inspect
and observe the physique of the people who dwell in the vicinity before beginning to conduct the water,
and if their frames are strong, their complexion fresh, legs sound, and eyes clear, the springs deserve
complete approval. n12

Vitruvius was providing specific instructions on the selection of springs to provide houses with safe drinking water, and
he linked directly the physical [*364] well-being and health of humans with the water that they used to survive and
prosper. His discussion of the importance of having clean water was most telling when he simply concluded by
implication: "look at the physique of the people who used the water and if they look healthy, the drinking water was
clean and should be used." Conversely, if the humans did not look healthy, do not use the water. These are simple but
effective instructions. Thus, if a population does not have clean and safe drinking water, its health will invariably be
threatened. Inadequate supplies of clean and safe drinking water make hygiene difficult and, most assuredly, increase
the risk of infectious disease in poor communities in those large megalopolises.

More than two thousand years after Vitruvius made these observations, the imperative of access to clean and safe
drinking water, in both rural and urban settings, goes unmet for an estimated 1.1 billion people (approximately one in
six), according to the World Health Organization (WHO). n13 The United Nations estimates that "unsafe water and
sanitation cause . . . 80 per cent of all diseases in the developing world." n14 Indeed, Kofi Annan, United Nations
SecretaryGeneral, has observed that, "No single measure would do more to reduce disease and save lives in the
developing world than bringing safe water and adequate sanitation to all." n15

Port-au-Prince, Haiti, serves as an excellent example of the adverse impact to the health of the populace in areas of
the developing world where clean water is not readily available. One author recently wrote that:

Clean water is only one of the life-threatening problems facing Haiti, the poorest country in the Western
Hemisphere, where the life expectancy is 51 years old and 80 percent of people live below the poverty
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line. Sixty percent of Haiti's 8 million people do not have safe drinking water, according to the
government statistics, and most do not have access to basic medical care. Dirty water, which can cause
skin ailments, dysentery and lead to dehydration, is everywhere. The child mortality rate is about 110 per
1,000, more than 13 times the U.S. rate, and more than 10 percent of infant deaths are attributable to
dehydration, according to government statistics. More than 90 percent of the people here are illiterate,
according to government officials. Most Haitians live in a cesspool of poverty. nl6

Moreover, the lack of access to clean and safe drinking water often harms the [*365] most vulnerable. Over forty
percent of this burden falls on children under the age of five, although they make up only about ten percent of the
world's population. n17In Mexico, for example, according to reports from both the Ministry of Health and Environment
and the Pan-American Health Organization, "70 percent of the 11 million inhabitants who don't have access to potable
water live in rural areas. In these areas, almost all of the wells and the other bodies of water which provided drinking
water are contaminated.” n18 And, "according to the reports, the lack of drinking water in rural areas translates into
water and sanitation problems for the cities." n19

2. The Case of Cancun, Mexico

The growth of these megacities is, generally speaking, fueled by the prospect of better employment and educational
opportunities, access to comprehensive health care services, and better sanitation services and drinking water. These
cities continue to grow because of the perception of people in rural areas that they will provide greater economic and
social benefits as compared to rural areas. These perceived "benefits of urbanization,”" however, do not extend
invariably to the poor who tend to cluster on the outskirts of these megacities in shantytowns.

Cancun, Mexico, for example, is a beach resort of 100 luxury hotels that has become one of the major destinations
for tourists from the United States. There are also more than 700,000 Mexicans who live in and around Cancun, many
of whom work in these luxury hotels. As a result, one author recently stated that "a de facto economic and social
apartheid keeps the two worlds of Cancun -- the served and the server -- quite distant except when conducting necessary
business.” n20 In describing the "other Cancun," this author wrote that:

The gritty downtown sits immediately adjacent to the hotel zone. . . . The inner rings of the city consists
of graffiti-covered tenements -- incubators of a robust coca-driven youth-gang culture. This is Cancun's
Soweto, the ghetto dormitories that house many of the tourist industry's impoverished workers. Behind
most of the grim cinder-block houses stand cramped, low-ceiling, add-on structures with tin roofs, wood-
slat walls and earthen or concrete floors. Little more than human stalls, these cuarterias -- little rooms --
are illegally rented out by the day or month to the 40,000 or so mostly Mayan construction and hotel
workers who commute into Cancun from their rural villages and go back home on weekends or once a
month.

[*366] The water system was privatized a decade ago, but with deference to the tourist hotels; many in
Benito Juaraz have running water only three or four hours a day. . . . Today, about half of the residents
are not connected to the sewer system, and local groundwater has turned toxic. n21

Nevertheless, the prospects of a better life in Cancun will continue to attract job-seeking subsistence farmers whose
livelihoods have collapsed, and who "have flooded Cancun, accelerating what was already explosive and chaotic
growth." n22

In Mexico, "authorities with the Ministry for Social Development (SEDESOL) have projected that by 2030, the
population will surpass 127 million inhabitants, 70 percent of whom will live in cities. Growth of urban centers will tax
existing drinking water and sanitation services. Experts warn that if these resources are not provided to the population,
poverty and disease will spread." n23 Cancun is not the only city in Mexico suffering from rapid population growth. In
Mexico City itself the situation appears to be getting worse. Rodolfo Tuiran, Mexico's Under Secretary for Urban
Development, recently reported that:

The nation's capital is one of the most seriously threatened. Continued population growth, lack of water
treatment facilities, and a rapidly depleting aquifer have led metropolitan officials to predict a dire water
shortage within 10 years. In the capital, per capita consumption of water stands at 350 liters a day, a
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number inflated by widespread leaks spilling over a third of the water pumped from the aquifer beneath
the Valley of Mexico. n24

Under Secretary Tuiran also reported that 63 of 121 major Mexican cities of 50,000 inhabitants face critical or very
critical water shortages and direly need to implement conservation measures, provide water treatment facilities, and
protect threatened water supplies. He went on to point out that the growth of these cities needs to be better regulated to
absorb the flow of migration from the countryside, and if action was not taken soon, the sixty-three cities could be
rendered practically uninhabitable. He stated that "if we do not carefully control the development of our cities and the
number of people living in them, we are compromising the future of the country.” n25

The environmental implications of this massive transition of people into Port-au-Prince, Cancun, Mexico City, and
elsewhere throughout the developing world into the megacities, are quite significant. As these centers of humanity
continue to become overpopulated and spread without effective urban planning, [*367] access to essential natural
resources, like safe drinking water, will become an increasingly desperate problem. Moreover, these "new" urban
dwellers generate massive amounts of waste that are disposed of both inside and outside of the megacities. And, in the
process, the lack of planning will create or exacerbate urban environmental problems including, but not limited to: (1)
inadequate supplies of clean and safe drinking water or sanitation services; (2) the uncontrolled disposal of untreated
wastewater because of the lack of an expanded infrastructure; (3) increased air pollution because of the cocktail of
pollutants from vehicular, energy, and industrial sources; and (4) the generation of tremendous amounts of solid and
hazardous wastes that are, nevertheless, uncollected and disposed of in "unofficial" locations.

This foreseeable and already occurring crisis raises the following rhetorical questions. Are these "new" urban, poor
dwellers entitled to clean water to use for drinking, cleaning, and cooking food? Are the urban poor entitled to sanitation
services that are made available to others living in those megacities? Are the urban poor entitled to environmental
justice as defined by community activists and government officials in the United States? Are the urban poor entitled to
live in sustainable communities as defined by the international environmental law community? And, finally, are the
urban poor entitled to a clean and healthy environment as a human right?

B. ENVIRONMENTAL JUSTICE AND SUSTAINABLE DEVELOPMENT: TOWARD A RIGHT TO A
CLEAN AND HEALTHY ENVIRONMENT

1. Environmental Justice -- The U.S. Response

Environmental justice, as a public policy issue in the United States, addresses the needs and the environment of all
communities. The U.S. Environmental Protection Agency (EPA) defines the term as follows:

Environmental Justice is the fair treatment and meaningful involvement of all people regardless of race,
color, national origin, or income with respect to the development, implementation, and enforcement of
environmental laws, regulations, and policies. Fair Treatment means that no group of people, including
racial, ethnic, or socioeconomic groups, should bear a disproportionate share of the negative
environmental consequences resulting from industrial, municipal, and commercial operations or the
execution of federal, state and local, and tribal environmental programs and policies. Meaningful
Involvement means that: (1) potentially affected community residents have an appropriate opportunity to
participate in decisions about a proposed activity that will affect their environment and/or health; (2) the
public's contribution can influence the regulatory agency's decision; (3) the concerns of all participants
involved will [*368] be considered in the decision-making process; and (4) the decision-makers seek
out and facilitate the involvement of those potentially affected. n26

A special concern of the EPA is the adverse impact on the health of community residents who have been
environmentally overburdened and who are exposed disproportionately to environmental harms and risks in comparison
to other communities in the United States. Because of the continuing effects of historical overt discrimination, and
passive, race-neutral permitting and regulatory actions, these communities tend to be minority and/or low-income,
whether urban or rural. n27

A former editor of the EPA Journal once stated that:

The physical environment of America's minorities -- Hispanics, Native Americans, Asians, African
Americans, the poor of any color -- has in one way or another been left out of the environmental cleanup
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of the past two decades. Black children, as a whole, have more lead in their blood than do white children.
Blacks are decidedly over-represented in air pollution nonattainment areas. The environment of migrant
farmworkers, particularly in their exposure to hazardous pesticides, has not been well protected, to say
the least. People of color are much more likely to have hazardous waste sites in their backyards than do
whites. n28

Like Vitruvius, environmental justice advocates recognize the direct link between the environment and the health of
community residents. They recognize that a clean and healthy environment will have a positive impact on the overall
health of community residents. They recognize that access to adequate supplies of natural resources, such as clean and
safe drinking water, among all communities is essential to the health and prosperity of all people, regardless of race,
color, national origin, or income. They recognize that the fair and equitable distribution [*369] of sanitation services
among all communities is also essential to the health and prosperity of all people. And, they argue that government, at
all levels, is responsible for maintaining natural resources, including water, in such a manner that the needs of all
communities can be met fairly and equitably. An environmental justice advocate once stated categorically that "what is
ultimately at stake in the environmental justice debate is everyone's quality of life. The goal is equal protection, not
equal pollution.” n29

2. Sustainable Development -- An International Response

Closely related to the issue of environmental justice is the issue of sustainable development. The Brundtland
Commission defined sustainable development as "development that meets the needs of the present without
compromising the ability of future generations to meet their own needs." n30 Sustainable development, thus, basically
means: (1) that today's progress must not come at tomorrow's expense; and (2) that human progress must be sustained
not just in a few places for a limited number of years, but for the entire planet into the distant future. n31

In a recent article entitled, "One Species, One Planet: Environmental Justice and Sustainable Development,” the
Center for International Environmental Law (CIEL) concluded that environmental justice and sustainable development
are virtually synonymous. n32 CIEL stated that:

The concept of sustainable development and environmental justice share many critical and defining
characteristics. Each requires taking into account and integrating policies relating to social justice,
environmental protection, and economic development. Furthermore, each involves focusing on real life
conditions now facing individuals and local communities, while also addressing the impacts that
different policy options may have in the future -- to ensure, on one hand, that development is sustainable
and, on the other; that policy choices not only achieve equitable results in the short term, but also do not
cause or perpetuate injustice in the longer term. Similarly, achieving sustainable development requires
transparent decision-making processes and meaningful opportunities for public participation, as does
environmental justice. n33

[*370] 3. An Emerging Right to a Clean and Healthy Environment

In a spring 1998 law review article, Professor J.B. Ruhl explored how both environmental justice and sustainable
development were evolving towards enforceable hard law in the United States. n34 He argued that both these legal and
policy ideas have had to move through the following seven degrees of real-world relevance:

First Degree: The idea becomes widely expressed through a generally accepted norm statement.
Second Degree: Advocating the opposite of the norm is no longer a tenable policy position.
Third Degree: The charge of acting contrary to the norm can no longer be left unaddressed.

Fourth Degree: Failure affirmatively to portray an action as consistent with the norm is seen as a
significant deficiency.

Fifth Degree: Important governmental authorities establish the norm as an explicit policy goal.
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Sixth Degree: Actions are denied or delayed necessary authorization on the basis of a perceived failure to
facilitate the norm.

Seventh Degree: The norm is fully transformed into law to apply measurable, rationalized, routine
standards of environmental evaluation, authorization and performance. n35

Professor Ruhl concluded that sustainable development and environmental justice are at different stages of
development. He concluded that "sustainable development is not at the Sixth Degree yet," given that "at the federal
level, no new laws have been enacted and no existing laws have been interpreted as mandating what amounts to
sustainable development. No federal court has imposed such a standard on any project as a matter of constitutional
requirement or raw judicial fiat." n36 With respect to environmental justice, he stated that:

environmental justice has not reached the point at which a body of law to apply has formed that
embodies the norm statement. There certainly is no independent body of environmental justice law. For
now, government authorities must employ other legal regimes as surrogates in order to take an
environmental justice focus. Although that approach does not preclude explicit [*371] consideration of
environmental justice issues, it provides only an indirect way of forming hard law out of the policy
content. n37

In his view, environmental justice had reached the Sixth Degree, but had not reached the Seventh Degree.
C. THE UNITED STATES FEDERAL GOVERNMENT EXPERIENCE -- HARDENING OF THE LAW

Since Professor Ruhl's 1998 article, despite legislative actions in the states of California, Florida, Arkansas, and
others, there is, as yet, no specific environmental justice legislation at the federal level. However, it has become clear
that if environmental justice issues and concerns are going to be successfully addressed by the EPA, in particular, and
the federal government, in general, existing environmental laws have to be used more extensively and more creatively.
Since the EPA implements and enforces environmental laws to protect human health and the environment of all people,
including residents living in minority and/or low-income communities that tend to be disproportionately exposed to
environmental harms and risks, it logically follows that the greatest chance of successfully addressing their issues and
concerns would have to be subsumed within the context of traditional environmental laws. Indeed, the first clause of the
federal Environmental Justice Executive Order, directs federal agencies, "to the greatest extent practicable and
permitted by law . . . each Federal agency shall make environmental justice part of its mission . . ." n38 Therefore, both
to help achieve the goal of environmental justice and to satisfy the requirements of Executive Order 12898, it was
essential for the EPA's chief legal officer, the General Counsel, to issue a legal memorandum setting forth how
environmental justice can be incorporated into the Agency's programs through the effective use of environmental laws
and their implementing regulations.

As reflected in former EPA General Counsel Gary Guzy's December 1, 2000 memorandum to senior officials, the
Agency determined that many of the statutes it implements provide the various EPA regulatory programs with the
authority to address environmental justice issues and concerns. n39 These laws, which encompass the breadth of the
EPA's activities, include, among others:

[*372] a) setting standards under Section 304(a)(1) of the Clean Water Act;
b) permitting facilities pursuant to Section 305(c)(3) of the Resource Conservation and Recovery Act;

c¢) awarding grants in accordance with Section 117(e) of the Comprehensive Environmental Response,
Compensation, and Liability Act; and

d) reviewing actions taken by other Federal agencies, states, and tribal governments as a result of Section
309 of the Clean Air Act. n40

Moreover, these laws require the Agency to consider a variety of factors, including: (a) public health; (b) cumulative
impacts; (c) social costs; (d) welfare; and (e) general environmental and human health impacts. n41 This release of this
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wide-ranging memorandum was the first time that the Office of General Counsel explicitly recognized that existing
environmental laws could allow the Agency to address environmental justice issues and concerns.

Consistent with this legal opinion, former Administrator Christine Todd Whitman issued a memorandum, dated
August 9, 2001, to senior EPA officials where she categorically stated that:

The purpose of this memorandum is to ensure your continued support and commitment in administering
environmental laws and their implementing regulations to assure that environmental justice is, in fact,
secured for all communities and persons. Environmental statutes provide many opportunities to address
environmental risks and hazards in minority communities and/or low-income communities. Application
of these existing statutory provisions is an important part of this Agency's effort to prevent those
communities from being subject to disproportionately high and adverse impacts, and environmental
effects. n42

In addition, to ensure that the public understands and appreciates how the environmental statutes and their
implementing regulations administered by the Agency can be used to address environmental justice issues and concerns,
EPA's Office of Environmental Justice provided funds, through a cooperative agreement with the Environmental Law
Institute, to produce two comprehensive reports: (1) Opportunities for Advancing Environmental Justice: An Analysis of
U.S. EPA Statutory Authorities, which states that "a fuller understanding of EPA's authorities to promote environmental
justice is important because the public has a vital role to play in the effective implementation of EPA's environmental
protection program;” n43 and (2) A Citizen's Guide to Using Environmental Laws to [*373] Secure Environmental
Justice that "focuses on opportunities, legal rules, and tools that community residents have under environmental laws to
protect their health, the health of their families and neighbors, and their environment." n44 A companion video/DVD,
Communities and Environmental Laws, to the Citizen's Guide, has also been developed. All are available to the public
upon request.

Moreover, the Agency's Environmental Appeals Board (EAB) has issued several decisions that support the
argument that the EPA can take environmental justice issues and concerns into consideration when they arise. The EAB
has concluded that the Agency should consider environmental justice issues when reviewing permits issued under: the
Clean Air Act, n45 the Safe Drinking Water Act, n46 and the Resource Conservation and Recovery Act. n47

In sum, based upon these and other Agency activities, the proverbial "toothpaste is out of the tube": environmental
justice, indeed, is imbedded in existing environmental laws and their implementing regulations.

D. THE LOGIC OF A RIGHTS-BASED APPROACH
In light of the evolutionary process proffered by Professor Ruhl, CIEL states that:

Sustainable development and environmental justice, thus, are symbiotically related and should be
pursued in tandem. Only then will sustainable development be achieved at the ground-level where all
biodiversity reservoirs, carbon sinks, watersheds, forests, pasturelands, and coastal and marine resources
are located, often in close proximity to hundreds of millions of human beings directly dependent on these
vital resources for their lives and livelihoods. n48

The "hundreds of millions of human beings directly dependent on these vital resources for their lives and
livelihoods" presumably includes the urban poor in megacities.

And, as stated by CIEL, in its thoughtful article:

[*374] The strengthening and promotion of a rights-based approach to sustainable development
deserves concentrated attention and efforts by all actors. Such an approach would serve to reinforce
human rights principles of non-discrimination, gender-equality, non-retrogression, and the right to
remedy. U.N. Secretary-General Kofi Annan in his 1998 Annual Report on the Work of the Organization
said: "the rights-based approach describes situations not simply in terms of human needs, or of
development requirements, but in terms of society's obligations to respond to the inalienable rights of
individuals." It is only by shifting the current focus from a market-based approach to a rights-based one,
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that some hope for sustainability and justice can be upheld. Existing trends in international law serve to
affirm this. n49

In other words, there is a direct link between environmental justice, sustainable development, and the human right to a
clean and healthy environment that is, arguably, enforceable in accordance with the "rights-based approach to
sustainable development,” described by Secretary-General Annan. n50 The following sections seek to examine how
this rights-based approach continues to evolve and mature. Consistent with Professor Ruhl's analysis, the question that
could be posed is: Whether this notion of a human right to a clean and healthy environment is at the Fourth, Fifth, or
Sixth Degree of real-world relevance?

I1l. EVOLUTION OF THE CONCEPT OF A HUMAN RIGHT TO A CLEAN AND HEALTHY
ENVIRONMENT AT THE INTERNATIONAL LEVEL

This Part discusses key milestones in the evolution of the concept of a human right to a clean and healthy
environment in multilateral and regional contexts and in the constitutional law of various countries. A variety of
formulations of the right have emerged -- some derived from other human rights, others stand on their own as a
fundamental right. As is the case with environmental rights provisions in U.S. state constitutions (see Part IV), the
international evolution of a human right to a clean and healthy environment is marked by questions of whether the right
is sufficiently specific to be justiciable. These questions of vagueness and justiciability are linked to an ongoing debate
over the extent to which courts are appropriate arbiters of the economic and social trade-offs involved in ensuring a
basic level of environmental health, or whether an approach that focuses more on participatory processes than on
substantive rights would make better use of the competencies of courts, legislatures, and tribunals.

A. INTERNATIONAL INSTRUMENTS

Since the United Nations first expressly linked human rights to the environment in 1972, n51 the international
community has grappled with whether the [*375] relationship is best stated in terms of a right owed to individuals (i.e.,
"hard law"), and, if so, whether that right derives from an another already recognized right, and whether such a right
should be considered hard law or soft law. The right to a healthy environment was first expressed as a right derivative of
the "right to life," in the Stockholm Declaration. n52 Since then, as the complexity of the link has become better
understood, the international community has demonstrated a reluctance to establish the right as "hard law."

1. The 1972 Stockholm Conference

The evolution of the concept of a human right to a clean and healthy environment dates back to the United Nations
Stockholm Declaration of 1972. Among other things, the Stockholm Declaration provides that: "Man has the
fundamental right to freedom, equality and adequate conditions of life, in an environment of a quality that permits a life
of dignity and well-being, and he bears a solemn responsibility to protect and improve the environment for present and
future generations." n53 This formulation recognizes environmental quality as an essential adjunct to fundamental
rights. This link was eloquently described by Christopher G. Weeramantry, former Vice-President of the International
Court of Justice, who stated that: "the protection of the environment is . . . a sine qua non for numerous human rights
such as the right to health and the right to life itself. It is scarcely necessary to elaborate on this, as damage to the
environment can impair and undermine all the human rights. . . ." n54 The Stockholm formulation, however, has been
criticized as conceiving of an environmental human right narrowly in that in deriving the environmental right from "“the
right to life itself,” the Stockholm formulation limits the right to only apply in life-threatening situations. n55
Moreover, as will be elaborated upon in the discussion of formulations of such a right in various states in the United
States, this approach frames the right as derivative. This approach can be contrasted with an alternative approach of
recognizing a fundamental right to a clean and healthy environment that is not derived from other rights. n56

2. The 1992 Rio Conference on Environment and Development

In 1992, the Rio Declaration placed the issue of a human right to a clean and healthy environment squarely within
the context of sustainable development.

[*376] Principle 1 of the Rio Declaration provides that "human beings are at the center of concerns for sustainable
development. They are entitled to a healthy and productive life in harmony with nature." n57 Although Rio Principle 1
recognizes the links between a clean and healthy environment, development, and the protection of human health, it has
been criticized for avoiding the use of rights language. n58 The Rio Declaration takes a softer approach than the
Stockholm Declaration. The approach taken in the Rio Declaration can be viewed as reflecting growing recognition by
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governments of the complexity of political, social, and economic concerns that are involved in the quest for sustainable
development. n59

3. Draft United Nations Declaration of Principles on Human Rights and the Environment

After the Rio Declaration, the debate continued to evolve. The rights based formulation was expressed at a U.N.
meeting of Experts on Human Rights and the Environment at the United Nations in 1994. That group of experts
produced a U.N. Draft Declaration of Principles on Human Rights and the Environment, stating that "all persons have
the right to a secure, healthy and ecologically sound environment.” n60 However, the members of the United Nations
did not choose to enact this into a binding legal instrument, perhaps recognizing that a legislative/policy based approach
is more appropriate than a court/adjudicative based approach. n61

4. The 2002 World Summit on Sustainable Development

Indeed, the evolution of a legally enforceable right to a clean and healthy environment, at the international level,
continues to encounter obstacles, even as the issue gains greater prominence. The Plan of Action issued at the 2002
World Summit on Sustainable Development is notably non-committal with respect to a human right to a clean and
healthy environment. It recommends that States [*377] "acknowledge the consideration being given to the possible
relationship between environment and human rights, including the right to development.” n62 The Plan of Action
recognizes the complexity of sustainable development, containing discussion of the myriad challenges that need to be
addressed for sustainable development to become a reality. At the same time, the Plan of Action recognizes the critical
role of good governance both within countries and at the national level, including the importance of public participation
and government responsiveness -- thus converging in at least this respect with the process-focused thread in the
evolution of a human right to a clean and healthy environment.

5. U. S. Courts and International Law

The United States Court of Appeals for the Second Circuit recently sounded a further note of caution, with respect
to an internationally recognized right to a clean and healthy environment. In Flores v. Southern Peru Copper
Corporation, n63 the plaintiffs brought personal injury claims under the Alien Tort Claims Act against copper mining
corporations doing business in Peru. n64 Plaintiffs alleged that pollution from Southern Peru Copper Corporation's
mining, refining, and smelting operations emitted large quantities of sulfur dioxide and heavy metals into the local air
and water, resulting in adverse health impacts. Plaintiffs claimed that this violated customary international law by
infringing upon then rights to life and health. The lower court rejected their claim, and the Court of Appeals affirmed
the decision. The Court of Appeals noted, "as a practical matter, it is impossible for courts to discern or apply in any
rigorous, systematic, or legal manner international pronouncements that promote amorphous, general principles.” n65
The Court of Appeals also noted that the rights to life and health as expressed in various international instruments cited
by plaintiffs are "boundless and indeterminate. They express virtuous goals understandably expressed at a level of
abstraction needed to secure the adherence of States that disagree on many of the particulars regarding how actually to
achieve them." n66 The Court of Appeals concluded that the asserted "right to life" and the "right to health™ are
insufficiently definite to constitute rules of customary international law.

6. U.N. Committee on Economic, Social and Cultural Rights

Although the evolution of a legally enforceable human right to a clean and healthy environment continues to face
obstacles, the concept endures and appears [*378] to have evolved in ways that can have a significant impact on
environmental law and policy. Recent action at the United Nations highlights the central importance of access to safe
drinking water to life and health. In November 2002, the U.N. Committee on Economic, Social and Cultural Rights
adopted a comment on Article 11 of the International Covenant on Economic, Social, and Cultural Rights, stating that:
"The human right to water is indispensable for leading a healthy life in human dignity. It is a pre-requisite to the
realization of all other human rights." n67

Former WHO Director-General Dr. Gro Brundtland noted that this development "is a major boost in efforts to
achieve the Millennium Development Goals of halving the number of people without access to water and sanitation by
2015 -- two pre-requisites for health." She expressed the view that the recognition of water as "a basic human right will
provide an effective tool to make a real difference at the country level.” n68

B. REGIONAL INSTRUMENTS
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Regional legal instruments have also contributed to the evolution of the concept of a human right to a clean and
healthy environment. The link between human rights and environmental quality is more frequently couched in terms of
rights in regional instruments than in instruments of a more global nature. The African Charter of Human and People's
Rights, the American Convention on Human Rights, and country reports of the Inter-American Commission on Human
Rights have all made contributions to the evolution of the concept of a human right to a clean and healthy environment.
Nonetheless, the evolution towards such a right as "hard law" is by no means complete or certain.

1. The African Charter of Human and People's Rights

The African Charter of Human and Peoples' Rights provides that "all peoples shall have the right to a general
satisfactory environment favorable to their [*379] development." n69 This provision is worded to endow the right on
"peoples,"” which suggests a collective right rather than an individual right. This provision also links the environmental
right to development in a way that can be read as suggesting that the environmental right is conditioned on
development, rather than creating an unencumbered environmental right. In recognizing this connection to
development, this provision can be viewed as reinforcing the importance of environmental protection in the larger
context of development, rather than as recognizing a fundamental right independent of this context. Perhaps in
recognition of the complexity of the context, this right has, to date, been treated as aspirational rather than justiciable.
n70

2. American Convention on Human Rights

The approach taken in the African Charter can be contrasted with the approach reflected in the American
Convention on Human Rights. The Additional Protocol to the American Convention provides that "everyone shall have
the right to live in a healthy environment and to have access to basic public services." n71 This provision is drafted as
an individual right, rather than a collective right, and is not expressly conditioned on development. As such, it follows
the "fundamental right" approach, in contrast to the collective right approach taken in the African Charter.

3. Regional Human Rights Bodies
i. Inter-American Commission on Human Rights

The monitoring activities of regional human rights bodies have also contributed to the evolution of the concept of a
human right to a clean and healthy environment. The Inter-American Commission on Human Rights (IACHR) devoted
particular attention to the environment, human health, and human rights in several of its recent studies on the human
rights situations in various countries. n72 The IACHR, in its report on the human rights situation in Ecuador, noted the
threat environmental degradation poses to the realization of the right to [*380] life and physical security and integrity
in the context of health impacts resulting from pollution caused by oil extraction activities. n73 The IACHR linked
such pollution to the denial of basic human dignity, noting that"conditions of severe environmental pollution, which
may cause serious physical illness, impairment and suffering on the part of the local populace, are inconsistent with the
right to be respected as a human being . . . ." n74 Thus, in this report, the IACHR echoed the "derivative right"
approach of the Stockholm Declaration. The IACHR also noted the link to development, expressing the view that the
Convention does not prevent development, but requires that it take place in a manner that respects individual rights.
n75 It also noted that environmental problems resulting in human rights violations may be traced to governance
problems such as inadequate regulation. n76 The IACHR also indicated that "the quest to guard against environmental
conditions which threaten human health requires that individuals have access to: information, participation in relevant
decision-making processes, and judicial recourse.” n77

The IACHR also called on the government of Ecuador to take steps to better address serious pollution problems and
to improve the dissemination of environmental information and opportunities for meaningful public input. These links
between environmental degradation and procedural rights and other governance issues are themes echoed throughout
the environmental human rights debate. The recognition that public participation in the relevant policy-making
processes is critical to achieving the appropriate balance of priorities and interests to protect human health in the context
of sustainable development and is a recurring theme in legal instruments and cases following the process-based
approach. n78

ii. European Commission on Human Rights

Efforts to derive an environmental right from other rights contained in the European Charter of Human Rights have
yielded mixed results. In Powell & Rayner v. U.K., for example, the European Commission on Human Rights rejected a
claim based on adverse effects of airport noise under a balancing test that considered the positive impact of the airport
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to justify infringement on the right to privacy. n79 In Lopez Ostra v. Spain, however, the European Court of Human
Rights ruled in favor of a claim that the failure by the public authorities to take measures to control noxious fumes and
effluents from a treatment plant near [*381] an apartment building infringed upon the right to private and family life.
n80 In both decisions, balancing of environment and economic concerns played a major role.

4. The Aarhus Convention

The critical role that public participation plays in efforts to advance environmental health was also recognized by
European governments negotiating the Aarhus Convention. This treaty, negotiated under the auspices of the U.N.
Economic Commission for Europe, establishes obligations concerning access to information, public participation, and
access to justice with the objective of empowering people to enjoy a human right to a clean and healthy environment.
n81 Like the IACHR Ecuador report and several U.S. state cases discussed in Part 1V, this treaty emphasizes the
importance of public participation to achieving an environmental human right.

C. NATIONAL CONSTITUTIONS

Constitutions of numerous countries around the world contain environmental provisions, taking a variety of forms.
n82 More than ninety national constitutions recognize a duty owed by the national government to its citizens to prevent
harm to the environment. n83 Of these, over fifty recognize the importance of a healthy environment, either as a duty
of the state or as a right. n84

Far fewer national constitutions, however, are self-executing. For example, less than twenty of these constitutions
explicitly make those who harm the environment liable for compensation or remediation of the harm, or establish a right
to compensation for those suffering environmental injury. n85 Commentators [*382] have noted, with respect to
environmental provisions recently included in African constitutions, the near-total absence of court cases interpreting
these provisions and proposed several possible causes, including the novelty of such provisions, the limited extent of
public interest litigation, and "the failure of governments to set up the machinery to implement their constitutional
duties." n86

Moreover, across nations many of the constitutional provisions are found not in a Bill of Rights or Fundamental
Rights section, but in a Directive Principles Chapter, and thus are often not justiciable. n87 Thus, justiciability is an
issue at the national level, as it is with respect to international instruments n88 and state constitutions. n89 However,
even where justiciability is an issue, these provisions, are not without weight. They can provide legislative direction and
authority and set the tone for legislative and executive policy development. They can also inform interpretation by
courts of subsequent legislative enactments if governments follow through with appropriate legislation to protect
environmental health.

In an increasingly large number of countries, but still the vast minority, courts are finding environmental
constitutional provisions self-executing, conveying both procedural and substantive rights. A few such provisions are
reviewed below, selected, in part, to provide geographic diversity, inclusion of both civil and common law traditions.

1. The Constitution of India

Perhaps more than in any other country, the judiciary of India has taken a proactive role in developing
jurisprudence around environmental and other constitutional provisions to help secure a right to a clean and healthy
environment for its citizens. The courts' activism, however, is not a barometer of Legislative or Executive Branch's
commitment to environmental protection. Indeed, the courts' activity may, in some large part, be spurred by the
perceived lack of engagement on the part of the other two branches of government to protect human health and the
environment. While the reasons for India’s reliance on constitutional provisions are many, Chief Justice B. N. Kirpal of
the Supreme Court of India recently observed, "it has frequently fallen to the judiciary to protect environmental
interests, due to the sketchy input from the legislature and laxity on the part of the [*83] administration." n90

While the Constitution of India was amended in 1976 to expressly address environmental quality, n91 the Supreme
Court of India has linked human rights to the environment through the older constitutional guarantee to "right to life,"
under Article 21. This fundamental right, made actionable under Articles 32 and 226, provides simply, "no person shall
be deprived of his life or personal liberty except according to procedure established by law." n92 Despite the simplicity
of Article 21, courts have found it to be a basis for sustainable development and intergenerational equity, which the
Court described as meaning "what type or extent of development can take place, which can be sustained by
nature/ecology with or without mitigation;" n93 and the public trust doctrine. n94
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Moreover, the Supreme Court of India has recently relaxed standing requirements, which has not only increased the
number of public interest suits brought under Article 21, but has created the opportunity for India's judiciary to play an
active role in addressing environmental conditions. n95 Chief Justice Kirpal has noted that public interest litigation, in
addition to addressing the perceived short-comings of the other branches of government, "is usually more efficient in
dealing with environmental cases, for the reason that these cases are concerned with rights of the community rather than
the individual." n96 Therefore, he notes "the court is able to look at the matter from the point of view of an
environmental problem to be solved, rather than a dispute between two parties." n97

Additionally, addressing the procedural aspect of environmental justice, the Chief Justice endorses relaxed standing
requirements as a means to "take care of the many interests that went unrepresented for example, that of the common
people who normally had no access to the high judiciary." n98 Indeed, the courts [*384] have been careful to police
the motives of plaintiffs, who seek to bring public interest litigation. In Subhash Kumar v. State of Bihar, for example,
the Supreme Court of India affirmed that the constitutional right to life includes "the right of enjoyment of pollution free
water and air for full enjoyment of life." n99 However, on the facts before it, the Court dismissed the case, finding that
the plaintiff was not a representative of the public interest, but rather brought the case to settle "a personal grudge.”
n100

Observers have commented that judicial activism in India will have to be tempered because "court dockets are full
and judges are conscious that systemic changes in a country as vast as India are unlikely to be brought by judicial
intervention alone."” n101 However, based on the facts and circumstances in India, until the judiciary finds "the
circumstances of inefficiency within the executive and the existence of skeletal legislative framework™ are addressed,
courts are likely to continue to give meaning to the "principles of Indian environmental law that are resident in judicial
interpretation of laws and the Constitution." n102

2. The Constitution of the Philippines

Petitioners have been successful in bringing actions under the Constitution of the Philippines, which provides,
pursuant to Article Il, section 16, that "the state shall protect and advance the right of the people to a balanced and
healthful ecology in accord with the rhythm and harmony of nature.” n103 In Minors Oposa v. Secretary of the
Department of Environment and Natural Resources, n104 children, through their parents, brought an action to have all
existing timber license agreements on federal lands canceled, based on their constitutional environmental rights. In the
first instance, the trial court dismissed the children’s claim for lack of standing.

On appeal, however, the Supreme Court of the Philippines reversed the lower court's decision and remanded the
case for reconsideration. Basing its decision on the right to a clean and healthy environment, specified under Article II,
section 16, Chief Justice Davide, writing for the Court, opined that:

We find no difficulty in ruling that they can, for themselves, for others of their generation and for the
succeeding generation, file a class suit. Their personality to sue in behalf of the succeeding generations
can only be based on the concept [*385] of intergenerational responsibility insofar as the right to a
balanced and healthful ecology is concerned. Such a right, as hereinafter expounded, considers the
rhythm and harmony of nature.' Nature means the created world in its entirety. . . . Needless to say, every
generation has a responsibility to the next to preserve that rhythm and harmony for the full enjoyment of
a balanced and healthful ecology. Put a little differently, the minors' assertion of their right to a sound
environment constitutes, at the same time, the performance of their obligation to ensure the protection of
that right for the generations to come. n105

Therefore, the petitioners were permitted to pursue their claim for equitable treatment and to secure their constitutional
right to a clean and healthy environment both for their own benefit and as representatives of generations yet to come.
n106

A concurring opinion, authored by Justice Feliciano, differed substantially from the majority in several major
respects. Justice Feliciano noted that while the right to a balanced and healthful ecology is fundamental, he found that it
could not be considered specific enough to form the basis of a cause of action and is not self-executing. n107 He
cautioned that the courts not venture "into the uncharted ocean of social and economic policy making." n108 Justice
Feliciano's view echoes the vagueness and justiciablity concerns raised in Flores above and in the cases before the state
courts of the United States, discussed below.
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3. The Constitution of Colombia

The courts of Colombia, like the courts of India, have found an enforceable right to a healthy environment under
the constitutional guarantee of a right to life. n109 Article 11 of the Constitution of Colombia, enacted in 1991,
provides simply, “the right to life cannot be denied.” n110 The courts, however, have [*386] interpreted the language
expansively in a variety of factual contexts. n111 In the same year that Article 11 was adopted, residents represented by
a non-governmental organization (NGO) brought an action, through an amparo, n112 to have their Article 11 rights
protected from the noxious operation of an asphalt facility. n113 The trial court granted relief. Like the framers of the
Stockholm Declaration of 1972, the trial court found that a right to a healthy environment is a derivative right of the
right to life. Specifically, the trial court opined that:

Everyone has the right to enjoy and live in a healthy environment. This should be regarded as a
fundamental human right, which is a prerequisite and basis for the exercise of other human, economic
and political rights. It should be recognised that a healthy environment is a sine uine qua non condition
for life itself and that no right could be exercised in a deeply altered environment. n114

The Constitutional Court upheld the lower court's decision on appeal. n115 Moreover, the Court held that the
constitutional right to life not only carries with it a substantive right to a healthy environment, but may also convey
implicit procedural rights to participate in environmental decisions. The Court held that "[the right to a healthy
environment] has been conceived as a group of basic conditions surrounding man, which define his life as a member of
the community and allow his biological and individual survival, in addition to his normal participation and integral
development in society." n116 Thus, notwithstanding this derivative nature of the right, the Court found that a right to a
healthy environment extends to circumstances beyond those in which a human life is imperiled. n117

The Constitutional Court has continued this line of reasoning in other cases. For example, in Victor Ramon
Castrillon Vega v. Federacio National de Algodoneros y Corporation Autonoma Regional del Cesar, n118 the
Constitutional Court found that toxic fumes from an open pit violated nearby residents' Article 11 rights. n119 In that
case, the Court ordered the facility to remediate the site and to pay past and future medical expenses to those who
became sick. Similarly, a [*387] lower court found a violation of Article 11 rights based on the harm to local
indigenous people who suffered as the result of illegal forest clear-cutting. In addition to ordering restoration of the
area, the lower court ordered damages based on the constitutional injury.

4, The Constitution of Chile

The Constitution of Chile, executed in 1980, creates several environmental rights. Article 19 provides for a "right to
life" and a "right to live in an environment free of contamination,” n120 which apply to individuals. Article 19 also
creates affirmative obligations on the Government of Chile to "ensure that the right to live in an environment free of
contamination is not violated" and to "serve as a guardian for and preserve nature/the environment." nl121 More than
aspirational goals, the Constitution of Chile provides a right of action to enforce these rights under "protection actions"
pursuant to Article 20. n122

Although Chile is a civil law country, the courts have created a protective jurisprudence that is enforceable by
individuals. In the first of three cases that help define the parameters of the broadly phrased constitutional-
environmental provisions, Comunidad de Chanaral v. Codeco Division el Saldor, n123 the Supreme Court found that
the right to a clean environmental is owed not only to individuals and communities, but to future generations.
Specifically, the Court ruled that the claim brought by a farmer to enjoin drainage of Lake Chungara,” . . . relate to the
right to live in an environment free from pollution. . . ." These problems, the Court opined, "affect not only the well
being of man but also his own life, and actually not only the livelihood of a single community of persons, at present:
future generation would claim the lack of prevision of their predecessors if the environment would be polluted and
nature destroyed . . ." n124 Thus, shortly after the enactment of the Constitution, the Court established minimal
standing requirements to enforce the constitutional-environmental right.

Three years later, in 1988, the Supreme Court of Chile established that the constitutional-environmental provisions
established a substantive right in addition to creating a right of standing. n125 In Pedro Flores y Otros v. Corporation
Del Cobre, Codeloco, residents of the village of Chanaral filed suit against a government run copper mine to restrain the
company from continuing to [*388] discharge tailings on local beaches and coves. Based on a site visit, the Court
found much of the shore and local waters inert. Finding that "the preservation of nature and the conservation of the
environmental heritage is an obligation of the State, according to our Fundamental Constitution, and the polluting act
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which the respondent voluntarily executes is arbitrary from any point of view," the Court enjoined further dumping
within one year. n126

Finally, in the "Trillium Case," the Supreme Court of Chile clarified that direct, individual harm need not be
shown to enforce the constitutional environmental right to be free of environmental contamination. n127 Enjoining a
large-scale logging operation, the Supreme Court first found that the plaintiffs had standing despite not having an
individualized injury. Second, considering the merits of the case, which involved both a statutory as well as
constitutional components, the Court found that the necessary environmental impact assessment had not been
completed. Therefore, the government could not offer sufficient evidence that the harvest was sustainable as required.
With respect to the issue of standing, the Court reasoned that:

The right to live in an environment free of contamination is a human right of Constitutional hierarchy,
which presents a double character: public subjective right and public collective right. The first aspect
means that its exercise corresponds, as provided in article 19 of the Political Constitution, to all persons,
being the duty of the authority through the regular legal suits and through the constitutional protection
claim to protect that right. And regarding the second aspect, the right to live in an environment free from
contamination is meant to protect social rights of a collective character, whose defense is the interest of
the community as a whole, in the local level as well as in the national level, to all the country, because
the very basis of the existence as a society and as a nation are comprehended, and due to the fact that in
damaging or limiting the environment and natural resources, the possibilities of life and development of
the present and future generations are also limited.

In this sense, the safekeeping of these rights are in the interest of the whole society, because it affects to a
plurality of parties that are placed in the same factual situation, and whose damage, despite the fact that it
carries an enormous social harm, does not cause a meaningful damage clearly appreciated in the
individual realm. n128

The Court's understanding of the constitutional-environmental provision in a social and intergenerational context,
parallels the Supreme Court of the Philippine's reasoning in Minors Oposa v. Secretary of the Department of
Environment [*389] and Natural Resources. n129 Moreover, as a practical matter, the ruling may also permit greater
enforcement of the environmental rights, consistent with the policy basis underlying the Supreme Court of India's
relaxation of standing requirements. n130

IV. FUNDAMENTAL RIGHTS TO A CLEAN AND HEALTHY ENVIRONMENT IN THE
UNITED STATES

The U.S. Congress, which has enacted what are arguably the strongest environmental laws yet conceived, n131
has, however, allowed each attempt to create an express individual right in environmental quality to languish. n132
Congress' reluctance, in some significant part, may have to do with the structure [*390] of the federal-state
government relationship, more than any specific objection to creation of an environmental right. n133 Unlike many
parliamentary systems of government, the U.S. federal government has no general plenary authority to enact laws.
Aside from specific constitutional grants of authority yielded to the federal government, all authority remains with states
and individuals, pursuant to the Tenth Amendment to the U.S. Constitution. n134 Indeed, the Commerce Clause, which
provides for the federal government's regulation of interstate commerce, is the primary basis for the great majority of
the United States' environmental regulatory systems. Commentators have, therefore, pointed out that creation of a
constitutional-environmental right would create structural questions with respect to basic notions of federalism, namely
the establishment of federal plenary authority. n135

Environmental constitutional provisions at the state level, however, have fared better than at the federal level.
Every state constitution drafted after 1959 explicitly addresses "modern concerns” regarding pollution control and
preservation. n136 Indeed, fully one-third of all state constitutions include: (1) policy statements regarding the
importance of environmental quality; (2) environmental enabling language; and/or (3) language creating an individual
right to a clean and healthy environment. n137 Six states have adopted this last and strongest type of provision that is
the subject of this section. n138

Courts, in general, have shown reluctance to find or give expansive countenance to individual rights in the
environment. While not unsympathetic to [*391] plaintiffs' petitions, n139 federal courts, with one recent exception,
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n140 have declined on each of the many petitions n141 of plaintiffs to find an implied right to a clean and healthy
environment in the U.S. Constitution. n142 Moreover, with the exception of a recent set of opinions by the Montana
Supreme Court, state courts have tended to interpret constitutional-environmental provisions in a manner that creates
substantive or procedural rights, but which also gives substantial deference to decisions of state environmental
regulatory agencies. n143

This restraint, as will be discussed in greater length below, may be due to the judiciary's apprehension about
playing the role of arbiter of the value-laden and technical questions: "what exactly is a clean and healthy
environment'?" and "what should be done to protect those who live in industrialized environments where a certain level
of pollution is an accepted part of life?" This second question addresses not only issues of federalism, but also
separation of powers and judicial competence to decide policy issues involving the complex calculus of sometimes
competing economic, social, and environmental values.

This Part examines the three primary considerations that state courts must address when interpreting state
constitutional-environmental provisions: (1) whether the provision is self-executing; (2) whether the plaintiff has
standing to bring the action; and (3) the scope of the right and standard of review. In the Part's review of this last
element, two cases will be examined in greater depth to elucidate the judicial management of constitutional-
environmental rights.

A. WHETHER THE PROVISION IS SELF-EXECUTING

"A constitutional provision is self-executing when it is complete in itself and becomes operative without the aid of
supporting or enabling legislation." n144 To be self-executing, either a provision must expressly state that specific
parties have a right to enforce the provision n145 or articulate a clear enough standard so [*392] that a court has law
to apply. nl146

Like the concurrence in Minors Oposa by Justice Feliciano of the Philippines Supreme Court, n147 U.S. state
courts have evinced a reluctance to create environmental standards that establish how clean and healthy an environment
must be to pass constitutional muster. In most cases, when a state constitutional-environmental provision creates
ambiguity as to its self-executing status, judges tend to declare the provisions statements of policy or affirmations of
existing legislative authority, rather than new, enforceable rights or obligations. This judicial restraint limits the creation
of new rights and is especially evident in cases where private property rights are at stake. n148

In Commonwealth v. National Gettysburg Battlefield, n149 for example, the Commonwealth of Pennsylvania
sought to enjoin construction of a 300-foot tall, steel observation tower. The tower was to be built on private property
that would overlook, and interfere with the view of, the historic Civil War battlefield at which more than 51,000
Americans died in three days of intense fighting. The Commonwealth of Pennsylvania based its petition to enjoin
construction on a provision in its constitution which provides that "the people have a right to clean air, pure water, and
to the preservation of the natural, scenic, historic and esthetic values of the environment™ and the state, as trustee of
these values, shall "conserve and maintain them for the benefit of all the people.” n150

The Pennsylvania Supreme Court, however, rejected the Commonwealth's petition. Principally, the Pennsylvania
Court made a policy-based argument, identifying the need for property owners to be able to plan for the use of their
property. The Court reasoned that without a more specific standard, "a property owner would not know and would have
no way, short of expensive litigation, of finding out what he could do with his property.” n151 The Court, then,
rephrased its argument in legal terms, finding that were the provision "self-executing, action taken under it would pose
serious problems of constitutionality, under both the equal protection clause and the due process clause,” n152 because
of the lack of certainty caused by the vaguely defined standard.

Three years later, in Payne v. Kassab, n153 however, the Pennsylvania Supreme Court reached exactly the
opposite result, finding the constitutional provision [*393] self-executing. In that case, local residents sought an
injunction to prevent the Commonwealth from realigning and broadening a street in a manner that would place the new
thoroughfare in a neighborhood park, creating noise, increasing pollution, and limiting recreational opportunities. Based
on their constitutional guarantee of a clean and healthy environment and the Commonwealth's Pennsylvania's obligation
as trustee to conserve and maintain specified values, the residents argued that injunctive relief was appropriate to stop
the proposed action. n154

While noting the earlier holding reached in the National Gettysburg Battlefield Tower case, the Supreme Court
found that there is:



Page 17
16 Geo. Int'l Envtl. L. Rev. 359, *

no need, in this case, to explore the difficult terrain of whether the amendment is or is not "self-
executing". That question may be of paramount importance when the Commonwealth as trustee is
seeking to curtail or prevent the otherwise entirely legal use of private property. . . . Here, however, the
shoe is on the other foot, as it were. There can be no question that the Amendment itself declares and
creates a public trust of public natural resources for the benefit of all the people (including future
generations as yet unborn) and that the Commonwealth is made the trustee of said resources, commanded
to conserve and maintain them. n155

Although ultimately denying the plaintiffs' petition on the merits, the Court recognized, for the first time, an
actionable constitutional-environmental right owed to residents of Pennsylvania by their state government. By limiting
the constitutional-environmental right to actions brought only against state entities, the Court interpreted the provision
in a manner that helps ensure stability of private property rights and avoids potentially troubling Fourteenth Amendment
issues. n156 Thus, by limiting the applicability of the constitutional-environmental provisions to matters involving
public decisions, the Court fashioned a judicially manageable decision-making framework.

B. WHETHER THE PLAINTIFF HAS STANDING TO BRING THE ACTION

The law of standing has several functions. On one hand, standing satisfies the U.S. Constitution's Article 111
provision, which limits "the judicial power" to hearing only "cases or controversies." n157 U.S. courts do not render
policy advice [*394] or advisory opinions. To satisfy constitutional standing requirements, plaintiffs must assert an
"injury-in-fact" and demonstrate that the injury is fairly traceable to the challenged action. n158

On a broader level, however, the law of standing helps regulate the boundary between the typically non-elected
judiciary and the two other democratic, policy-oriented branches of government, the executive branch and the
legislative branch. It does this by ensuring, for example, that environmental regulatory agencies consider minority (i.e.,
less powerful) interests and by allowing individual citizens to help ensure the execution of protective environmental
laws through private rights of action. However, while policing the boundary between itself and the two other branches
of government, the judiciary is frequently mindful not to intrude into the realm of public policy decision-making which
is the province of the legislative and executive branches of government.

States may enact constitutional-environmental provisions solely, or largely, for the purpose of expanding state
residents' right to bring actions on the public's behalf, expanding standing beyond traditional limitations. States enact
these provisions recognizing that the executive branch may not be as aggressive as necessary to maintain a clean and
healthy environment. n159 In Illinois, for example, the constitutional right to a clean and healthful environment carries
with it no substantive authority nor does it create any new cause of action. n160 Instead, the provision equips
individuals with executive branch authority, giving "standing to an individual to bring an environmental action for a
grievance common to members of the public,” n161 even in cases where a resident may not be able to show a
"particularized" harm in the usual sense.

Like the framers of the Stockholm Declaration, the Illinois Court limited the scope of the environmental rights
protected to those strictly related to human health. In Glisson v. City of Marion, n162 for example, the Illinois Court
found that the constitutional-environmental provision was not broad enough to grant standing to an individual who
sought review of the construction of a dam that would impact on two state-listed endangered species. Finding that the
plaintiff lacked standing on matters of biodiversity, the Illinois Court took notice of the fact that three separate state
attorney generals had considered the matter and found it unobjectionable. Thus, the court expanded standing to address
environmental concerns while protecting legislative and executive branch authority in other areas.

[*395] C. WHAT IS THE SCOPE OF THE RIGHT AND THE STANDARD OF REVIEW

Once a court has determined that a constitutional-environmental provision is self-executing and the plaintiff has
standing, it must determine the standard against which it will review the complained of action. With the exception of the
State of Hawaii, which defines "healthful," using standards established by state and federal law, n163 state
constitutional provisions affording a right to a clean and healthy environment provide little specific guidance as to the
appropriate standard of review.

Adjudicating cases under broadly-worded standards is not new for judges. Courts must regularly, and on a case-by-
case basis, define what constitutes "reasonable,” "fair," or "equitable” conduct. However, some commentators have
questioned whether legally trained, non-technical judges are the appropriate arbiters of a clean and healthy environment
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and whether the judicial branch of government, for that matter, is the appropriate venue for resolving these value-laden,
science-based environmental decisions. n164

A number of judges have expressed similar concerns about the institutional capacity and propriety of court
involvement in environmental decision-making. Writing in the early 1970's in response to a plaintiff's claim for
damages relating to alleged injuries sustained by exposure to toxic emissions at the notoriously polluted Houston Ship
Channel, a federal district court judge considered whether an implied constitution-environmental right existed. The
district court found that the U.S. Constitution provides for no such right and that courts are not equipped to manage such
disputes by stating that:

From an institutional viewpoint, the judicial process, through constitutional litigation, is peculiarly ill-
suited to solving problems of environmental control. Because such problems frequently call for the
delicate balancing of competing social interests, as well as the application of specialized expertise, it
would appear that their resolution is best consigned initially to the legislative and administrative process.
Furthermore, the inevitable trade-off between economic and ecological values presents a subject matter
which is inherently political, and which is far too serious to relate to the ad hoc process of government by
lawsuit'. . .. nl165

Courts in a majority of states have reconciled the need to establish a functional standard of review with
judicial/court limitations by evaluating administrative actions under a fairly deferential constitutional standard. In most
cases, with the exception of the State of Montana, state courts will employ either a loose balancing of interests (e.g.,
plaintiff's interest in environmental quality versus the [*396] public's interest in economic growth, transportation,
waste management, etc.) or a more formalized multi-part test. n166

1. The Louisiana Three-Part Balancing Test

Developed through a constitutional codification of the State of Louisiana's public trust doctrine, n167 which
closely resembles the right to a clean and healthy environment, the Louisiana Supreme Court developed a three-part test
in Save Ourselves, Inc. v. Louisiana Environmental Control Commission and the Louisiana Department of Natural
Resources. n168 In that case, the Court considered a petition for review brought by citizens who objected to the State's
permitting a hazardous waste landfill near the Mississippi River in an area colloquially known as "Cancer Alley."
Specifically, plaintiffs claimed that the facility, under the permits granted, would endanger the river and the water
supply of neighboring populations, including that of the City of New Orleans, in violation of their constitutionally
protected environmental rights. n169

Noting that a court would ordinarily review a state administrative decision under the deferential arbitrary and
capricious standard specified by the Louisiana Administrative Procedure Act, the Court found that the Louisiana
constitutional-environmental rights provision requires a more probing inquiry. n170 The Supreme Court reasoned that
while deference is owed to the state's environmental agency, because of it statutory delegation of authority and
expertise, "the regulatory scheme provided by constitution . . . mandates a particular sort of careful and informed
decision-making process and creates judicially enforceable duties," and includes both procedural and substantive
components. Specifically, the Louisiana Supreme Court found that a court should review a state agency decision that
implicates a protected environmental right to determine whether “the actual balance of costs and benefits that was struck
was arbitrary or clearly gave insufficient weight to environmental protection. . . . If the decision was reached
procedurally, without individualized consideration and balancing of environmental factors conducted fairly and in good
faith, it is the courts' responsibility to [*397] reverse." nl171 Thus, the Supreme Court of Louisiana found that the
constitutional-environmental guarantee requires the state to develop a written record of decision that demonstrates both
its analytic reasoning and the basis of its decision so that a reviewing court may determine whether the substantive
rights afforded were considered.

Next, addressing the substantive issues that an environmental agency must consider as a result of the constitutional-
environmental requirement, the Louisiana Supreme Court enumerated the elements of the constitutional test by stating
that: "In determining whether the proposed project fully minimizes adverse environmental effects, the commission
necessarily must consider whether alternate projects, alternate sites, or mitigative measures would offer more protection
for the environment than the project as proposed without unduly curtailing non-environmental benefits." n172

The Court remanded the permits back to the environmental regulatory agency. However, it declined to reject the
agency's decision based on a finding of substantive error. Rather, the Court found that the agency violated the
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procedural arm of the constitutional-environmental provisions. Specifically, the Louisiana Supreme Court found that
"the commission did not assign reasons for its decision, and its factual findings do not sufficiently illumine its decision-
making process. . . . Thus from the present record we cannot tell whether the agency performed its duty to see that the
environment would be protected to the fullest extent possible consistent with the health, safety, and welfare of the
people.” nl73

The use of multi-part tests and, more generally, balancing tests, sharpens the inquiry that the State of Louisiana
must undertake under constitutional-environmental provisions. The approach gives substantive meaning to the provision
and offers increased protections, while respecting the existing environmental statutory process that the legislature has
established. Further, by creating a procedural requirement for record review, courts may confine their inquiry and give
deference to the technical and political expertise of the executive branch, and at the same time increase the transparency
of the decisionmaking process.

[*398] 2. Montana's Application of Strict Scrutiny

The Montana Supreme Court has recently applied the highest level of scrutiny to matters implicating residents'
constitutional right to a clean and healthy environment. In Montana Environmental Information Center v. Department
of Environmental Quality, n174 two environmental groups representing local communities sought injunctive relief to
halt the state's Department of Environmental Quality from exempting a mining company from releasing arsenic-laced
waste-water into the pristine Blackfoot and Landers Fork Rivers without first performing an environmental review.
Importantly, these rivers provide drinking water, fishing, and recreation for the proximate rural communities, placing
the health and well-being of the plaintiffs at issue.

The mining company, Seven-Up Pete, sought to open a pit mine for extraction of gold in the headwaters of the two
rivers. n175 Needing to pump and dispose of the tainted groundwater to prevent the mine from becoming inundated by
shallow, proximate aquifers, the company applied for permits from the state. The state granted the permits to discharge
into the alluvium of the rivers during the test phase of the project. Moreover, and the substantive crux of the suit, the
state granted the permits without requiring a rigorous "nondegradation review," pursuant to, at that time, a recently
enacted exemption for, inter alia, all water wells or monitoring wells, regardless of the amount or toxicity of water
released.

Based on the plaintiffs' constitutional challenge to the exemption, as applied, the Court asked two related questions:
(1) did the plaintiffs have standing?; and (2) what was the appropriate standard of review? With respect to the first
question, the environmental groups argued that they did not need to make the difficult evidentiary showing that the
discharge created physical harm to them. Rather, the plaintiffs contended that they had standing to bring the action
based on the mere showing that elevated arsenic levels would result in waters on which they fish, recreate, and obtain
drinking water, and that the elevated levels resulted from the unreviewed discharges. n176

The Court agreed with the plaintiffs and ruled that evidence of particularized harm from the water need not be
shown to obtain standing. The Court found that the right to a clean and healthy environment was meant to be
"anticipatory and preventative." nl177 Articulating what could be characterized as a form of the "precautionary
principle”, the Court found that the framers of the constitutional-environmental provision "did not intend to merely
prohibit that degree of environmental degradation which can be conclusively linked to ill health or physical
endangerment. Our constitution does not require that dead fish float on [*399] the surface of our state's rivers and
streams before its farsighted environmental protection can be invoked." n178 Therefore, on a showing that the State of
Montana had permitted a known carcinogen to enter the water without a non-degradation review, the Court found that
plaintiffs had standing.

The Court was no less expansive in its ruling on the appropriate standard of review. The Court began by reviewing
the record of debate surrounding the establishment of the constitutional provision and by examining the structure of the
State Constitution. Identifying the environmental provision to be in the "declaration of rights," and, therefore, a
"fundamental right," the Court established that strict scrutiny must apply. Under this standard, a provision of law can
"survive scrutiny if the State establishes a compelling state interest and that its action is closely tailored to effectuate
that interest and is the least onerous path that can be taken to achieve the State's objective.” n179

Under this highest standard of review, the Court found that enactment of the categorical exemption, "without regard
to the nature or volume of the substance being discharged,"” as applied, violated the plaintiffs' environmental rights.
While remanding the case to the trial court for a factual determination, the Court held that the legislature acted
"arbitrarily" by creating the blanket exemption.
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The Montana Supreme Court's decision has been described by one scholar as "stunningly breathtaking in both its
potential reach and its potential to change the face of environmental law." n180 Another scholar suggested that the
Court "either withdraw the MEIC [Montana Environmental Information Center] opinion or otherwise repudiate it."
n181 In any event, it is certain that with time the Montana Supreme Court will consider more complex cases, such as
that faced by the Louisiana Court and cases involving the balancing of other interests guaranteed under the State
Constitution. As with the trend among other state courts, it is likely that the Montana Supreme Court will create a
balancing test and/or limit the rights implicated by the constitutional-environmental provision. Unless it does so, the
MEIC decision will result in Montana courts, on a case-by-case basis, undoing the deliberative decisions reached by the
two democratic branches of government, and, at the same time, taxing the state judiciaries' technical competencies.

V. CONCLUSION

Similar to environmental justice and sustainable development, the right to a clean and healthy environment appears
to be moving, slowly but surely, to a [*400] higher degree of relevance. The question as to whether it is moving from
the Fourth Degree to the Fifth Degree, or from the Fifth Degree to the Sixth Degree, depends upon the analysis of the
international environmental lawyers, academics, or government regulators reviewing the treaties, constitutions, and
reported cases. One thing that can be said for sure is that internationally, the right to a clean and healthy environment
has not reached the enforceable "hard law" stage as yet. But every article, every court decision, every treaty negotiated,
every pronouncement from an international body, whether pro or con, is potentially critically important to the emerging
general acceptance of this human right to a clean and healthy environment. Whether or when a right to a clean and
healthy environment will become recognized as a fundamental right under international law, treaty, or a particular
constitution remains to be seen. Perhaps, courts and international tribunals may feel compelled to find such a human
right, as the Supreme Court of India did, if legislative bodies fail to act in a timely manner. In either case, a right to a
clean and healthy environment is almost certain to become enforceable "hard law," either as a basic human right or as a
statutory right. As Victor Hugo observed: "An invasion of armies can be resisted, but not an idea whose time has come."
nl82

[*401] APPENDIX A
CONSTITUTIONAL ENVIRONMENTAL PROVISIONS

HAW. CONST. art. XI, 8 9, providing, "each person has a right to a clean and healthful environment, as defined by the
laws relating to environmental quality, including control of pollution and conservation, protection and enhancement of
natural resources. Any person may enforce this right against any party, public or private, through appropriate legal
proceedings, subject to reasonable limitations and regulations as provided by law."

ILL. CONST. art. XI § § 1, 2, providing, “the public policy of the State and duty of each person is to provide and
maintain a healthful environment for the benefit of this and future generations. The General Assembly shall provide by
law for the implementation and enforcement of this public policy," and "each person has the right to a healthful
environment. Each person may enforce this right against any party, governmental or private, through appropriate legal
proceedings subject to reasonable limitations and regulations as the General Assembly may provide by law."

MASS. CONST. amend. art. XLIX, providing "the people shall have the right to clean air and water, freedom from
excessive and unnecessary noise, and the natural, scenic, historic, and esthetic qualities of their environment; and the
protection of the people in their right to conservation, development and utilization of the agricultural, mineral, forest,
water, air, and other natural resources is hereby declared to be a public purpose. The general court shall have the power
to enact legislation necessary or expedient to protect such rights."

MONT. CONST. art. Il § 3 providing, "all persons are born free and have certain inalienable rights. They include the
right to a clean and healthful environment and the rights of pursuing life's basic necessities, enjoying and defending
their lives and liberties, acquiring, possessing and protecting property, and seeking their safety, health and happiness in
all lawful ways. In enjoying these rights, all persons recognize corresponding responsibilities."”

N.Y. CONST. art. X1V, § 8 4 and 5, providing, "the policy of the state shall be to conserve and protect its natural
resources and scenic beauty and encourage the development and improvement of its agricultural lands. . . . The
legislature, in implement this policy, shall include adequate provision for abatement of air and water pollution and of
excessive and unnecessary noise . . ." and, "violation of any of the provisions of this article may be restrained at the suit
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of the people or, with the consent of the supreme court in appellate division, on notice to the attorney-general at the suit
of any citizen."

[*402] PA. CONST, art. I, 8 27, providing, "the people have a right to clean air, pure water, and to the preservation of
the natural, scenic, historic and esthetic values of the environment. Pennsylvania’s public natural resources are the
common property of all the people, including generations yet to come. As trustee of these resources, the Commonwealth
shall conserve and maintain them for the benefit of all the people.”

R.l. CONST, ART. I, § 17, providing, "the people shall continue to enjoy and freely exercise all the rights of fishery,
and the privileges of the shore, to which they have been heretofore entitled under the charter an usages of this state,
including but not limited to fishing from the shore, the gathering of seaweed, leaving the shore to swim in the sea and
passage along the shore; and they shall be secure in their rights to the use and enjoyment of the natural resources of the
state with due regard for the preservation of their values; and it shall be the duty of the general assembly to provide for
the conservation of the air, land water, plant, animal, mineral and other natural resources of the state, and to adopt all
means necessary and proper by law to protect the natural environment of the people of the state by providing adequate
resources planning for the control and regulation of the use of the natural resources of the state and for the preservation,
regeneration and restoration of the natural environment of the state."”
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(6) enhance the quality of renewable resources and approach the maximum attainable of depletable resources.
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Res. 1205, 91st Cong. (1970). Most recently, and presently pending, Representative Jesse Jackson, Jr. proposed



Page 32
16 Geo. Int'l Envtl. L. Rev. 359, *

a constitutional amendment "respecting the right to a clean, safe, and sustainable environment."” H.R.J. Res 33,
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deny to any person within its jurisdiction the equal protection of the laws.
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